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PETITION FOR CIARTIFICATION OR RECONSIDERATION

U S WEST Communications, Inc. ("USWC"), through counsel and
pursuant to the Federal Communications Commission's ("Commission"
or "FCC") Rule 1.429,' hereby petitions for clarification or

reconsideration of two aspects of the Commission's Report and

Order ("TCPA Order"),2 in the above-captioned docket.

The subject matters of this Petition are: (1) a
transport/network/broadcast provider's liability for compliance
with the Telephone Consumer Protection Act of 1991 ("TCPA"), and
the Commission's implementing rules and regulations,3 when the
provider is not the originator or controller of the content of
the call or message; and (2) the need for an intermediate
transport/network/broadcast provider to "re-identify" itself to a
recipient of a facsimile message, when the provider did not

originate or control the content of the message.
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47 C.F.R. § 1.429.

2Report_and Order, FCC 92-443, rel. Oct. 16, 1992.

%47 C.F.R. §§ 64.1200, 68.318(c).
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I. TRANSPORT PROVIDER LIABILITY

At two places in the Commission's TCPA Order, the Commission

discusses the liability of a "carrier" for the

4

messages/transmissions authored by another.” The Commission

should clarify that its holding was not restricted to "carriers,"
as that term has historically been defined by the FCC and
understood by those in the telecommunications industry. Rather,
the Commission should make clear that its finding was meant to
encompass "service providers that merely transmit the message to
its destination and do not determine content or distribution."’
We believe that such an articulation actually comports with what
the Commission meant to convey when it agreed with certain
commentors raising the issue of such service provider liability.6

The matter of service provider liability for messages held
unlawful under the TCPA, or the Commission's correspondent rules,
was raised by a number of filing parties, both with regard to
facsimile broadcast services and voice messaging services. Few
of those commenting parties posed the issue as one involving

"carrier's" 1iability,7 and only one -- Pacific Bell -- mentioned

“see TCPA Order at n.83 and q 54.

°In reply, this was how the American Telephone and Telegraph
Company ("AT&T") suggested the matter should be phrased. Reply
Comments of AT&T, filed herein June 25, 1992, at 9.

®see TCPA Order at ¥ 54, wherein the Commission stated,
"[w]e concur with these commenters."

7See, e.qg., Comments of Bell Atlantic Telephone Companies

("Bell Atlantic"), filed herein May 26, 1992, at 3-4 (where it
(continued...)



"common carrier."®

In addition to Bell Atlantic and Pacific Bell, other parties
commenting on this issue were: Southern New England Telephone
Company ("SNET"), Sprint Corporation ("Sprint") and (in reply)
AT&T. SNET talked about a transport provider's liability in the
context of an "unregulated activity" involving facsimile
transmissions;® Sprint discussed the matter in the context of
facsimile broadcast service providers and enhanced services;"
Bell Atlantic discussed the concept within the confines of voice
messaging services and with regard to a "carrier or other person
who simply provides the transport or storage of the message;"11

Pacific Bell discussed certain liability issues with regard to

"intermediary message handlers";'? and AT&T discussed the matter

7(...continued)
argues that, under the TCPA, neither a "carrier or other person"
should be liable for mere transmission or storage of unlawful
messages). Compare Comments of Pacific Bell and Nevada Bell
("Pacific" or "Pacific Bell"), filed herein May 26, 1992 at 5.

While the Commission stated that the commenting parties
urged it "to clarify that carriers who simply provide
transmission facilities that are used to transmit others'
unsolicited facsimile advertisements may not be held liable for
any violations of § 64.1200(a)(3)[,]" (TCPA Order at ¢ 54
(emphasis added)), a perusal of the comments demonstrates that
the request went beyond a declaration regarding carriers or
carrier services.

8comments of Pacific at 6.

‘comments of SNET, filed herein May 26, 1992, at 8.
Ycomments of Sprint, filed herein May 26, 1992, at 10-11.
"comments of Bell Atlantic at 3-4.

2comments of Pacific at 6.
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within the context of "service providers that merely transmit the
message to its destination and do not determine content or
distribution."™
In response to these commentors, in two separate places in

the TCPA Order, the FCC mentions the non-liability of "carriers"

with regard to the "content of messages transmitted through the
network.""™ The first reference is to voice messaging services;
the second to the underlying distributors of facsimile messages.
With regard to the voice messaging discussion, the
Commission indicates that the caller (meaning the party
originating the content or the "author") is responsible for

ensuring compliance with the TCPA and the Commission's rules, not

13Reply Comments of AT&T at 9.

Y%rcpA Order at n.83 (voice messaging) and § 54 (facsimile
services). Footnote 83 quotes from Senator Hollings' remarks,
cited above. See n.4 supra. Those remarks, in full, read as
follows:

Finally, I want to clarify how this bill applies to carriers
who might unknowingly transmit calls made in violation of
this bill. It is not our intention that a carrier should be
held liable for transmitting over the carrier's network any
call or message in violation of this legislation made by an
entity other than the carrier. This intention is consistent
with our policy that carriers should not be responsible for
the content of messages delivered over their networks. If
carriers were held responsible for such transmissions, they
might be forced to monitor telephone conversations, which
would not be in the public interest. To the extent carriers
are responsible for initiating or placing telephone calls or
messages, however, they must comply with the terms of the
bill.

178 Cong. Rec. S18785 (Nov. 27, 1991).

Senator Hollings' remarks on the floor were not as generic
as those reflected in the Senate Report discussed below at note
17.
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the voice messaging service provider. The Commission cites to
certain remarks of Senator Hollings in the Congressional Record,
wherein the Senator discusses "carrier" liability under the
Tcpa. " Likewise, the Commission's footnote references "the
carriers providing the services[.]"16

We believe that the use of the word "carriers" by the
Commission was probably inadvertent, since the context of the
discussion involved enhanced services, services not offered by
telephone companies -~ or others -- in a "carrier" capacity.
Indeed, there is legislative history support for the proposition
that Congress did not intend for service providers generally --
not just carriers -- to be held responsible for compliance or
noncompliance with the Communications Act.'”

Thus, U S WEST requests that the Commission make clear that

-- in conformity with the legislative history of the TCPA -- a

ﬁ_gg TCPA Order at n.83. See the full text of Senator
Hollings' remarks at n.14 supra. In addition to these comments
of Senator Hollings, similar remarks can be found in Senate
Report 178 ("The telephone companies usually do not know when
their lines are being used for telemarketing purposes, and, even
if they did, it is questionable whether the telephone companies
should be given the responsibility of preventing such calls by
monitoring conversations."). S. Rep. No. 178, 102nd Cong. 1
Sess. (1991), 1-2. See also S. Rep. No. 177, 102nd Cong., 1
Sess. (1991), at 2 to the same effect.

“rcpA Order at n.s3.

In Senate Report 178 it is stated, "[t]he regulations
concerning the use of these machines apply to the persons
initiating the telephone call or sending the message and do not
apply to the common carrier or other entity that transmits the

call or message and that is not the originator or controller of

the content of the call or message." S. Rep. No. 178, 102nd
Cong., 1 Sess. (1991), at 9 (emphasis added).
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voice messaging provider is not responsible for its participation
in delivering (or later '"making a call" through a broadcast mode,
for example) a prerecorded or artificial voice message that does
not comply with the TCPA or the Commission's rules.™

The Commission should provide the same kind of clarification
with regard to facsimilelplatform/broadcast providers. The
parties commenting on facsimile services during the course of the
proceedings did not generally describe their activities as
carrier activities; nor did they request a clarification of
liability with regard to carrier services. They described
enhanced services.

Given the fact that the Commission generally “concurred"
with the positions of the filing parties,19 it should clarify
that its concurrence goes beyond "carrier liability" to "service
provider liability." It is clear that Congress did not intend
for such intermediate transmission entities to be liable under
the TCPA. Thus, acting in its expert agency capacity, the
Commission should make this clear; and make clear that such

service providers have no liability under the Commission's rules

®such non-compliance calls might include a commercial call
sent to a residential line by a business with whom the resident
has no prior business relations, which is "broadcast" by the
voice messaging service provider; or a call to an emergency line
or health facility without the prior express consent of the
entity.

Ysee TCPA Order at q 54.
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II. REQUIRED IDENTIFICATIONS FOR FACSIMILE TRANSMISSIONS

The purpose of the facsimile identification portion of the
TCPA was to prevent the sending of "junk faxes," with attendant
cost and "down time," to unreceptive recipients. This purpose
can clearly be satisfied by requiring only that the author of the
message identify its business and sending telephone number. In
this way, if the author of the message sends a prohibited
message, e.d., an unsolicited advertisement, the recipient has
knowledge of whom to contact or complain to. There is no need
for the intermediate facsimile broadcast provider to "re-
identify" the authoring party or itself.

The Commission should clarify that under Section

227(d) (1) (B) of the TCPA, and its proposed Rule 68.318(c), the

Orhe legislative history can be read to reflect a position
of "no liability" at all. But for Senator Hollings' singular
reference to "unknowing" transmissions in his remarks quoted at
n.14 supra, the legislative history generally demonstrates a
focus on telemarketers and manufacturers. Telemarketers are
required to do certain things and refrain from doing other
things; manufacturers are required to manufacture equipment in
conformity with certain standards.

In the Commission's analysis of this matter, however, it
framed a certain standard of "carrier" liability. See TCPA Order
at q 54. We would urge the Commission to reconsider its remarks
about "carrier" liability, as well. The better course, we
believe, is to find that under this legislation Congress intended
no liability for intermediate transport providers.

If the Commission does not find such an interpretation
satisfactory, then we urge it to adopt the same liability
standard for service providers under the TCPA and the
Commission's corresponding rules as it previously pronounced for
carriers.
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"jdentification" that occurs (i.e., the date/time identification,
as well as the identification of the business or other entity
"sending" the facsimile message) is the author of the message
content and not an intermediate facsimile transport/broadcast
provider.?' In light of the legislative history discussed above,
the Commission should make clear that the transport/broadcast
provider -- who exerts no control over the origination of the

message content -- has no compliance obligations.

ITI. CONCLUSION

On the basis of the above, USWC requests that the Commission
declare that transport providers who carry facsimile or voice
messages deemed unlawful under the TCPA, have no or limited
liability for such transmissions. Furthermore, we request that

the Commission clarify that only the author of an

2'Bell Atlantic has asked for such a ruling in its initial
comments. See Comments of Bell Atlantic at 4.
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originating facsimile message need comply with the identification

requirements found in Section 227(d) and the Commission's

proposed Rule 68.318(c).

November 23,

1992

By

Respectfully submitted,

U S WEST Communications, Inc.

ﬁhé%ﬂ%pa Q2¢4LL (Sﬁdgggszgdfzbﬁ
Stuart?s. Gunckel

Laurie J. Bennett
Kathryn Marie Krause
1020 19th Street, N.W.
Washington, D.C. 20036
(202) 429-0303

Its Attorneys
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